Clarksburg Town Center —
Violations Hearing

October 25, 2005

October 25, 2005 Prepared by CTCAC

Introduction

» Clarksburg Town Center Advisory Cammittee

= Committee formed in July, 2004

« Represents the residents of CIarksburg in seeking the faithful

- -
adherence to Board aFFmvw plans for Clarksburg Town

Center, in order to fulfill the vision and intent of the Master
Plan and Project Plan,

» CTCAC expects the Board, through appropriate findings,
sanctions, remedial and comnllance orders in this case, to
contribute to healthy change to the current development
climate in Montgomery County.

October 25, 2005 Prepared by CTCAC




Clarksburg Town Center Planning

= Approved Documentation
= Master Plan
= Project Plan
= Preliminary Plan
=« Site Plan Phase I
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Clarksburg Town Center Planning

» Optional Method - § 59-C-10.3.1
« Planned retail center

Higher density residential

Developer provides public facilities and amenities
over and above APF for project - § 59-C-10.3.9
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Clarksburg Town Center Planning

s Specific development standards were set
= Clearly defining constraints
= Ensuring compliance with Master Plan and Project

Plan vision
« Ensuring scale and compatibility with historic
district
» NO ambiguity
October 25, 2005 Prepared by CTCAC

CTC Planning — Development Standards

» The development standards for CTC were approved by the
Ei)ard in the Project Plan, and reinforced in the Preliminary
an:

» Both the Project Plan and Preliminary Plan Opinions confirm that the
Project Plan Is the “underlying development authority.”

= Through Condition #14, the Board estabhshes each of the
Development Standards as “requirements

» "“Preliminary Plan 1-95042 is Pressiy tied to and mterdependent upon
the cogtmued val;dlty of Prcue Plan

No. 5-94004, F.
t set forth in the Pre"mlrr::law an and

= These clear development standards were then incorporated into
Site Plan Phase 1
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Clarksburg Town Center Planning

a Site Plan Phase I — Condition #38

= Based on scope of Site Plan Phase I, Board
envisioned staff level changes - minor in nature -
Condition #38 is reflective of that

» Staff adopted a managed process (DRC and

documentation) to accommodate Condition #38

= Process never intended to aliow for changes that
would alter Site Plan or Project Plan requirements

October 25, 2005 Prepared by CTCAC 7

Clarksburg Town Center Planning

» Condition #38

» Condition #38 cannot be interpreted to provide mare authority
than can lawfully be delegated to the Staff by the Board

» Delegation is limited by the definition of “Minor Amendment” as
contained within the Zoning Code:

» A minor amendment is an amendment or revision to a plan or any
findings, conclusions, or conditions associated with the plan that
does not entail matters that are fundamental determinations
assigned to the Planning Board. A minor amendment is an
amendment that does not alter the intent, objectives, or
requirements expressed or imposed by the Pianning Board in its
review of the plan. A minor amendment may be approved, in
writing, by the Planning Board staff. Such amendments are
deemed to be administrative in nature and concern only matters
that are not in conflict with the Board’s prior action.

Octaber 25, 2005 Prepared by CTCAC 8




Clarksburg Town Center Planning

= Why can't the Commission simply decide what is a
minor amendment and not?

= When there is something major happening the Board
must look at the interrelatedness of what is being
changed versus what is not being changed

= There may be many effects and all need to be
considered and processed and the public is entitled
to voice its opinion on the proposed change and its
effects

October 25, 2005 Prepared by CTCAC 9

What happened with CTC development?

= Inherent conflicts
= Development constraints
» Time consuming aspect of major amendment
process
» Market conditions/drivers
= Profit motive

October 25, 2005 Prepared by CTCAC 10




What happened with CTC development?

» Developer solution

= Abandon approved standards and plans in favor of
their own plan (Developer Map)

= An established history of non-enforcement of site
plans gave developers comfort that any problem
that emerged could be patched over after-the-fact

with paperwork

QOctober 25, 2005 Prepared by CTCAC 11
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What is the impact?

» [nterrelated web of issues:
» Fundamental design changes
= Major changes to blocks
= Removal of essential Plan features

= Resultant development standards violations, and
other related problems

R

= Creating “confusion” of records where none
should exist
Qctober 25, 2005 Prepared by CTCAC
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How do they do it?

= General methodology

= Pitch one thing to the Board and to the public, to
avoid resistance;

= Reinterpret development standards and change
whatever they desire to change after approval is
granted;

s Proceed to develop according to their own wishes
{without fear of detection...or true enforcement if
detected);

« Mislead staff through inclusion of alterations
within unrelated documentation;

October 25, 2005 Prepared by CTCAC
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How do they do it?

= Incorporate alterations after-the-fact into previously
approved or yet-to-be-approved documentation;

= Misrepresent to the Board regarding prior approvals
(Example QOctober 6t hearlng and posntlonlng of
MPDU changes via February 10, 2005 Manor Home

hearing);

and, finally, if ali else fails...

= Submit proposed Project Plan amendment to "make
clear the development standards”

October 25, 2005 Prepared by CTCAC 15
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Examining the process




Examining the process

» Building types and locations changed

s Streets added, removed, or repositioned

= MPDU count reduced from 40 to 10 in this area

= Amenity features removed

« Grading drastically changed from approved grade
» Environmental impacts

This is not @ minor amendment!

October 25, 2005 Prepared by CTCAC 19

Examining the process — Phase 1B3

= Phase 1B3 was created by the developer with
the intent to enable major changes to the
Site Plan without appropriate review and
approval by Board and public

s How did they do it?

October 25, 2005 Prepared by CTCAC 20
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Examining the process — Phase 1B3
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Examining the process — Phase 1B3

» Clark Wagner’s signature appears on an “approved”
Site Plan “minor” amendment incorporating major
project changes:

» Revised development standards

» Housing types and location changes
» Street changes

a Grading changes

» Amenity feature removal

« Developer did not execute the certificate, rather it
was executed by an agent of Bozzuto

October 25, 2005 Prepared by CTCAC
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Examining the process — Phase 1B3

Approved Standards - Altered Standards -
Site Plan Phase [ Site Plan Phase 1B3
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Examining the process — Phase 1B3

s Alterations to 1B3 area showed up previously,
on the Phase 1B2 “"minor amendment” to set
the stage

Cctober 25, 2005 Prepared by CTCAC 25
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Examining the process — Phase 1B3

= Alterations to 1B3 area showed up as early as
March, 2001, on the Developer's Map

October 25, 2005 Prepared by CTCAC 27

Examining the process — Phase 1B3

MPDU LOCATION PLAN SKG D
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Examining the process — Phase 1B3
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Examining the process — Phase 1B3

P PRy iy BN I R o e
» Developer exploits the system, obfuscates

information, and confuses the staff

QOctober 25, 2005 Prepared by CTCAC 30
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. Fraudulent and Dubious Documentation —
Examining “Minor” Amendments

s Developer first invents sub-Phases where no

sub-phases are necessary

» The sub-Phases are used to facilitate "Minor

Amendments

» The sub-Phases later become a vehicle for
obfuscation

Cctober 25, 2005 Prepared by CTCAC
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,  Fraudulent and Dubious Documentation —
Examining “"Minor” Amendments

Site Plan Phase I (March, 1999)
» Phase 1A
a Phase 1B
Amendment 1B2 (August, 2001)
*Notation of Phase 1%1 appears
= Site Plan Phase II — Board Opinion (June 17, 2002)
» 1-2 Phases
» Amendment Phase 1B3 (October, 2002)
=« Amendment Phase 1A (May, 2003)
= Pool & Plaza Amendment (November, 2003)
» Site Plan “Signature Set” (October 14, 2004)
= Phase 2A
= Phase 2B
= Phase 2C
s Phase 2D
= Manor Home Amendments (February 10, 2005)

October 25, 2005 Prepared by CTCAC
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. Fraudulent and Dubious Documentation —
Examining “Minor” Amendments

STREET

UNIT
BLOCKY | avour | Types | COMFIGURATION | DENSMY

A X X X X
c X X X X
D X X X X
E X X X X
F X X X X
G X X X
1] X X X X

] X

] X X X X
K X
L X X X X
M X X X %
N X X X X
3] X X X
R X X X X
s X X X X
T X X X X
AA X X X X
DD X X X
EE X X X X
FF X X X
GG X X X

October 25, 2005 Prepared by CTCAC 33

. Examining “Minor” Amendments —
Phase 1A

= “Approval” date — May 30, 2003

= According to a letter from Todd Brown, Linowes &
Blocher, dated September 7, 2005:

= “...the Section 1A Amended Signature Set incorporated rear
loaded townhomes with detached garages.”

» “This modification also provided the opportunity for at least
two of the CTCAC principal spokespersons to purchase their
homes on General Store Drive and Ebenezer Chapel Drive.
The purchased units are townhomes with rear loaded
detached garages. These units did not even exist on the
1999 Site Plan the CTCAC seeks to enforce...”

October 25, 2005 Prepared by CTCAC 34
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35

Examining “"Minor” Amendments —
Phase 1A -

Plat submission — August, 2002
Kim Shiley contract - January, 19, 2003
Permit application —~ February 25, 2003

Amendment approval — May 30, 2003

October 25, 2005 Prepared by CTCAC
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,  Examining “"Minor” Amendments -
Phase 1A

» Approved change did not enable Kim Shiley
to execute her contract

» Contract in January, 2003 was based on
current configuration (Shiley not advised that
only a different configuration was approved
at that point.)

= Approval was presumed by developer and
builder

October 25, 2005 Prepared by CTCAC 37

.  Examining “Minor” Amendments —
Phase 1B2

= Phase 1B2 approval date: August 3, 2001

» Several Plats were prepared and submitted in
February of 2001, including Plat #'s:

s 21971

a 21972

» 21973

a 21975

{Above referenced Plat Records show a Board approval date of
April 12, 2001.)

MNote: There Is no real Phase 181...1t was merely created when developer started
applying the label of 1B1 to the area not amended by 1B2 and 183,

October 25, 2005 Prepared by CTCAC 38
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Phase 1B2

Blocks were well thought out in originally
approved Site Plan

NaoavalAanar o Arackisaalhy eaviiceace hlAasle et
L/CVOIVUPEl DU UirdosiiLally 1Tviato UIULRD Lial
new blocks are unrecognizable and are

are
renamed (i.e. Block K becomes Block C and

Based on complete changes of the blocks, the
Plan should have been presented to the
Board for review

October 25, 2005 Prepared by CTCAC 39

Examining “Minor” Amendments -
Phase 1B2

40
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Examining “Minor” Amendments -
Phase 1B2

Examining “Minor” Amendments -
Phase 1B2

= Original Block K" — Phase 1B2 Block “C"

= Revised housing type and location

» Increased single family homes from 4 to 6 in the row at Clarks
Crossing and Sugar View

» Block becomes three sides of single family homes facing street,
versus small groupings of townhomes at right angles to each
other with local parks

= Revised streets and alleys

« Narrowed Piedmont Trail Road

» Narrowed Sugar View Drive to 26’ (should have been 36" with
parking on both sides from Street “F” between Street “E” and
below matchline)

« Eliminated courtyard feature amenity (below Street “E”,
across from Sugar View Drive)

Octuber 25, 2005 Prepared by CTCAC ' 42
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. Examining “*Minor” Amendments —
Phase 1B2

= Original Block “L"” — Phase 1B2 Block “D"”

= Reduced park amenity from 2.4 acres to roughly 7,500
square feet — More than a 90% reduction in size

» Original Block “*0” — Phase 1B2 Block “E”
= Originally 14 single family homes with a .3 acre park

= Becomes 5 single family homes and 24 townhomes with a
drastically reduced green area (including park parcel
reduced in size by 25%)

» 5 single family homes are platted into HOA park {inclusive of
a street)

October 25, 2005 Prepared by CTCAC 43

. Fraudulent and Dubious Documentation —
Site Plan Phase II

= Board Opinion ~ June 17, 2002

= "Signature Set” — October 14, 2004

October 25, 2005 Prepared by CTCAC 44
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. Fraudulent and Dubious Documentation -
Site Plan Phase II

= Development Standards Deviation:

= As presented at the DRC meeting, CPJ and Developer-signed
copy of Phase II (November, 2001), contains the approved
data table

» Staff report copy (May, 2002) of unsigned Phase II contains
data table with all categories as previously approved, but

rhanaac Raar Yard Sathark definition to “Ac Shown”
Sl |U||3\-J (AN =] ] Tl W o LG TS Sl d TRV T W Find SIS ETRD

(Alteration is NOT called out in the report)

» Record is devoid of evidence that the Board ever intended to
relax the approved standards

October 25, 2005 Prepared by CTCAC 45

,  Fraudulent and Dubious Documentation —
Site Plan Phase I1

= Development Standards Deviation:

» Phase II “Signature Set” contains a data table that
assimilates the “As Shown” definition for Rear
Yard Setback

» Phase II “Signature Set” completely eliminates the

building height restriction, but retains the
accessory building height restriction

October 25, 2005 Prepared by CTCAC 46
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. Fraudulent and Dubious Documentation —
Site Plan Phase I1

= §59.D.3.23(a)

= “A plan of the proposed development including
the... height... of all structures.”

= A Site Plan without principal building height is
an incomplete, illegal plan

October 25, 2005 Prepared by CTCAC 47

,  Fraudulent and Dubious Documentation —
Site Plan Phase 11

= Phasing and Expectations
= Planning Board Opinion, Condition #2 {pages 2-3):

"Within 90 dars after the date of the plangg:dq board’s opinion, the
applicant shall provide MCPS with a proposed grading plan for the
school site to allow for school construction...”

“MCPS shall have 90 days to review the proposed grading plan and
provide comments to the applicant. The final grading plan shall be
reviewed by planning board staff and approved prior to completion
of the signature set. The signature set m% incduyde 2 phases — one
phase will include the entirei\_( of the Pa hool Site and the
adjacent road and the confronting units. The second phase shall
include the remainder of the units in Phase II. The Applicant,
MCPS and Planning Board staff shall work to resolve any remaining
site grading issues. The matter can be brought back to the
Planning Board for discussion if there are any unresolved issues,

October 25, 2005 Prepared by CTCAC . 48 .
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. Fraudulent and Dubious Documentation —
Site Plan Phase II

= Phasing and Expectations

= The Board Opinion anticipated Signature Set at
roughiy 180 days post opinion issuance

« The Board provided for 2 phases only
« The Board provided opportunity to bring the

matter back to the Board nursuant to unresolved

T Lbir] LAt WS P B bl W p Wl AF AR I R wel ot v

issues with Park/School s:te

= SPEA (“Exhibit B”) as prepared in February, 2003,
and executed on October 14, 2004, showed only
one phase for all residential in Phase II

Qctober 25, 2005 Prepared by CTCAC 49

. Fraudulent and Dubious Documentation —
Site Plan Phase II

» Despite all requirements and provisions, the
developer platted prior to October 14, 2004

» 19 Plat Records comprising 78% of the Phase II
residential units (383) were approved prior to

S § gt i § 1 mmn e f T R e

October 14, 2004

= Worse yet, 187 houses were permitted prior

to October 14, 2004 and 63 fully built and

transferred to private owners by that date

October 25, 2005 Prepared by CTCAC 50
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., Frauduient and Dubious Documentation —
Site Plan Phase II

» Newland explanation:
« CPJ letter (June 30, 2005):

Qctober 25, 2005

*... based on a discussion that occurred prior to
recordation of the plats between Wynn Witthans, Wayne
Cornelius, Richard Weaver and [Les Powell]. At that
time, staff agreed that because of unresolved issues that

were completely beyond the control of our client
between the Parks Department and Montgomery County

Tl e P M T il I S ie E St e = I

Public Schools concerning the Park/School site wathln the
Town Center Community, staff would allow the plats to
proceed to record.”

Prepared by CTCAC
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. Fraudulent and Dubious Documentation —

Site Plan Phase II
i Mk Mmoo ] vy alnpnn i ] £

m St Fidt ReCOra was supmiwea 10i
processing in July, 2002

= According to Les Powell, the conversation
with staff took place prior to that date

This explanation makes no sense in light of

the Board Opinion and the correspondence
referenced by Newland (beginning May 20,
2003)

October 25, 2005

Prepared by CTCAC
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. Fraudulent and Dubious Documentation —
Site Plan Phase II

= Developer action makes no sense in light of
the Board’s authority to decide when record
plats are recorded — §50-37(b)(2)

= Staff does not have the authority to waive
requirements under §59-C-10.3.11(a) (RMX

Optional Method development requires an
approved site plan)

October 25, 2005 Prepared by CTCAC
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Fraudulent and Dubious Documentation —
Site Plan Phase 11

= Why would experienced counsel rely on an
oral representation for a highly questionable
approval to proceed with development?

= Proceeding with development without an
approved site plan was not only unlawful, but
it jeopardized the property rights of innocent
third party purchasers

Qctober 25, 2005 Prepared by CTCAC
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. Fraudulent and Dubious Documentation —
Site Plan Phase II

= Site Plan Discrepancies — Unit Types

SFD TH MF  Total

Site Plan Opinion 153 202 132 487

Site Plan “Signature Set” 151 204 132 487

Developer Map 141 228 128 497
October 25, 2005 | Prepared by CTCAC 5%

. Fraudulent and Dubious Documentation —
Site Plan Phase I1

» Site Plan Discrepancies — As-built units not as
shown on “signature” Site Plan
» Block G: 4 TH and 3 SFD becomes 5 TH and 2 SFD
= Block A: 7 TH becomes 8 TH

» Block A: 9 TH w/4 MPDUs becomes 8 TH with 0
MPDUs

= Block R: 5 SFD becomes 4 SFD
Block M: 3 SFD becomes 5 TH

October 25, 2005 Prepared by CTCAC 56
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. Fraudulent and Dubious Documentation —
Site Plan Phase II

= Site Plan Discrepancies — To-be-built units, as
shown on Developer Map
» Block N: 7 TH becomes 8 TH
» Block N: 5 TH becomes 6 TH
« Block N: 5 SFD becomes 9 TH

October 25, 2005 Prepared by CTCAC
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Fraudulent and Dubious Documentation —
Site Plan Phase II

= How will Newland justify these actual and
planned changes in the “Signature Set?”

= Condition #38?

» Not only is it not valid, it does not appear in
the Phase II Opinion or SPEA

October 25, 2005 Prepared by CTCAC
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,  Fraudulent and Dubious Documentation —
Pool & Plaza "Amendment”

s Everything about this "amendment” is
irregular

October 25, 2005 Prepared by CTCAC
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. Fraudulent and Dubious Documentation —
Pool & Plaza “Amendment”

October 25, 2005 Prepared by CTCAC
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Fraudulent and Dubious Documentation —
Pool & Plaza “Amendment”

Octobe. .., __._

61

Fraudulent and Dubious Documentation —
Pool & Plaza "Amendment”

62
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Fraudulent and Dubious Documentation —
Pool & Plaza “Amendment”
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. Fraudulent and Dubious Documentation —
 Pool & Plaza "Amendment”

October 25, 2005 . ] Prepared by CTCAC 64
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,  Fraudulent and Dubious Documentation —
Pool & Plaza “Amendment”

» Pick your date ... it doesn't matter, all PRIOR
to October 14, 2004 ... all apparently without
an approved Site Plan!

October 25, 2005 Prepared by CTCAC 65

Fraudulent and Dubious Documentation

« October 6% Hearing — We advised the Board
that the developer was building to their own
plan

» Today, we showed you how they did it:

» Broke down appropriate phasing into confusing
sub-phases

= Flooded the staff with changes to a well thought
out and carefully designed plan

= Made changes that were not described to the
Board or staff as changes so that the impacts of
those changes were never evaluated

October 25, 2005 Prepared by CTCAC 66
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Fraudulent and Dubious Documentation

»« Once you discount the staff-approved
changes, and focus on what the Board
approved after careful consideration, there is
no confusion.

« There is a straightforward development plan
and even more straightforward development
standards — that the Board approved and the
public expected to be implemented.

October 25, 2005 Prepared by CTCAC 67

Plat Records

= Multiple alleyways have been platted incorrectly. Following are
examples of specific plat records highlighting this issue:

Phase Plat # Area

1A 22355 Alley at Ebenezer Chapel
1B 21971  Alley behind Sugar View
2A 22537 Alley behind Murphy Grove
2A 22533  Alley at Short Hills

1A 22367 Alley at Public House

2B 22632 Alley at Burdette Forest
1B 21973  Alley at Clarksmeade

1B 21975 Alley at Sugar View

2A 22534 Alley at Clarksmeade

2B 22631 Alley at Burnside Place

= Issues surrounding change to platting technique

October 25, 2005 Prepared by CTCAC 68
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. Removal of Essential Plan Features —
Pedestrian Mews and “Q” Street

= Mews not originally on the Project Plan, but
important enough to be noted in the Phase 1
staff report as an amendment to the Project
Plan :

» "...The mews contains sitting areas and two large lawn
panels and connecting walks, linking the church with
the Town Square. The sitting area closest to the Town
Square includes a trellis and a memorial to John Clark
with the use of found headstones from the family grave
site. The mews develops a visual and walkable
axis between the church and the Town Square,
highlighting these significant features of the
existing and proposed development.”

October 25, 2005 Prepared by CTCAC 69

Removal of Essential Plan Features —
Pedestrian Mews and “0” Street

» There is no dispute that the Mews and 0"
Street were changed without Board approval.

» If Board approval was necessary to add the
Pedestrian Mews, why wasn’t Board approval
necessary to remove it?

s "O” Street was an essential perimeter street,
was intended to provide parking and access
to the historic church, and was helpful to
define the Pedestrian Mews.

October 25, 2005 Prepared by CTCAC 70
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. Removal of Essential Plan Features —
Pedestrian Mews & “0O” Street

« Newland justification for change:

« Hedgerow preservation

» Increased recreation space

» Reduced curb cuts

= Reduced impervious surfaces

October 25, 2005 Prepared by CTCAC
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Removal of Essential Plan Features —
Pedestrian Mews & “Q” Street

» Were Newland’s goals realizable?
s Were they a reasonable trade-off?

s No evidence exists to indicate that staff made

such an evaluation

s We are certain the Board never made such an

evaluation — it was never presented to them

for decision

« We are also certain the public never had any

input into the decision

October 25, 2005 Prepared by CTCAC
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. Removal of Essential Plan Features —
Pedestrian Mews & “Q” Street

October 25, 2005 Prepared by CTCAC 73

. Removal of Essential Plan Features —
Pedestrian Mews and Q" Street

= The sparse record of DRC evaluation of the Phase 1A
Site Plan, in a 40-minute meeting, provides no
evidence of any consideration of these issues.

= Even if such an evaluation took place, it cannot
substitute for the considered judgment of the Board
in a public hearing process.

In the end, all Newland can point to by way of Board
approval is the Chairman’s signature on a subdivision
record plat that in no way highlights the significant
change.

Qctober 25, 2005 Prepared by CTCAC 74
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Removal of Essential Plan Features

» Several plan features have been quietly
modified or eliminated in various sub-phase

“amendments”
= Amphitheatre (added at site plan w/removal of
street)
» Town Center basin permanent pool
= Hilltop District basin permanent pool

= Other plan features, according to the
Developer Map, seem to be headed for
removal as well

Qctober 25, 2005 Preparad by CTCAC 75

Grading Issues

» Specific grading was approved for Site Plan Phase I
(containing both natural grade and intended
modifications to natural grade)

» In Amendment 1B3, the developer misrepresents the

“naturai grade,” using aitered grades (2'-15" higher)
rather than the original natural grade from approved
Phase 1

No mention is made of grade alterations

= Other areas of the project (such as the greenway area
adjacent to Overlook Park Drive) also appear to have
significantly altered grading

Qctober 25, 2005 Prepared by CTCAC 76
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Grading Issues

= Letter from Doug Duncan (August 18, 2005) in
response to Mr. Robert Roddy:
= "...conditions placed on the site layout approved by the
Planning Board typically set limits on the changes to the
existing landforms. 1f the site is within sensitive areas such
as stream valleys or valued forested areas, the Planning
Board normally limits grading so that these areas are
preserved in their natural state.”

« June 25, 2004 memo from Mark Pfefferie,
Environmental Planning Staff:

» Identifies Newland’s historical failure “to clearly identify the
grading and off site improvements that are associated with
the development of this site.”

October 25, 2005 Prepared by CTCAC
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Grading Issues

October 25, 2005 Prepared by CTCAC
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Grading Issues

October 25, 2005 Prepared by CTCAC 79
Grading Issues
80
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Grading Issues

= Revisions to the grade have had an
interrelated impact on the aesthetic,
functional, and environmental aspects of the
project.

October 25, 2005 Prepared by CTCAC 81

Environmental Concerns

June 25, 2004 memo from Mark Pfefferle:

» Recommended to Wynn Witthans that further development
(Phase IIIA) be held to assess compliance with “Guidelines
for Environmental Management in Montgomery County”

= Newland needs to "clearly identify all soil and erosion
controls.”

» DEP “concerned with the amount of sediment entering the
Town Center tributary...sediment loadings overwhelming the
tributary”

» Impervious surface issues
SWM facilities — after construction adjustments

CTCAC has discussed the observed environmental
impacts with staff

Gctober 25, 2005 Prepared by CTCAC 82
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Environmental Concerns

October 25, 2005 Prepared by CTCAC 83
"~ Environmental Concerns
R
View of School/Park Site
Octabe e B4
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Environmental Concerns

October 25, 2005 Prepared by CTCAC 85

Development Standard Violations

= The developer submits to the staff, in March of 2005,
a proposal for Project Plan amendment.

= Among the reasons for the Project Plan amendment:
= “to provide a clear set of development standards applicable
to the project”

= Developer intent? To amend the approved standards
to cover aii of their previous violations

= Done to ratify NOT clarify

Dctober 25, 2005 Prepared by CTCAC 86
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Development Standard Violations

v Approved Standards — Proposed Standards —

Site Plan Phase I Project Plan Amendment
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Development Standard Violations —
Streets & Alleys

4

Road Construction Code, Chapter 49, Article II. Section 49-

34}’]?)%1) provides that the width of a tertiary residentiai street

(which most of the internal CTC streets are) is as follows:
Two-way traffic One-way traffic

Right-of-way 27' 4" 21' 4"

Pavement 26’ 20

For alleys, § 49-34(g) provides that the paved surface must not
be less than 16",

Subdivision Ordinance does not vary these standards for Site
Plan approval. § 50-26(h)

Our review of the Phase I Site Plan (Sheet A) discloses that it
was approved in conformity with these standards.
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Please note: changes to follow. Tables provided for document chronology reference only.
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. Development Standard Violations —
Streets & Alleys
o - Aloys Under 16 “’“""w
Please note: changes to folfow. Tables provided for document chronology refersnce only.
October 25, 2005 Prepared by CTCAC ]

45



. Development Standard Violations —

Net Lot Square Footage

» The Project Data Table
specifies that the net lot
area for single-family
dwellings is 4,000 sq. ft.
The table itemizes the lots
noted by CTCAC to be
substandard:
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. Development Standard Violations —

Rear Yard Setback

s Approved standards:
» Townhouse — 20’
= Single Family — 25’
= Multi-Family - 10’

October 25, 2005
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LJEVEIUPH]EH[ Stan

Rear Yard Setback (SFD)

SFD NV on murphy grawe 18.5}
. S enion Park Cirie o
CTCAC finds 34 SFD violate Barkon Bar Cigle i s
. [Benton Fark Circie M 12
the 25’ Rear Yard requirement Buicn bart G ] W
Fark Circle 4 M
A 15,
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44 C 256
45 C Fil
48 C 18.8]
47 C 16.8]
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Violations —
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Development Standard Violations —
Rear Yard Setback (Townhomes)

Please note: changes to
follow. Tables provided for
docurnent chronology

CTCAC finds 74 Townhomes violate the

20/ Rear Yard Requirement

LRS- U R TR A St L L s LY

reference only.

October 25, 2005

Prepared by CTCAC

94

47



ey P L\ W H

. Development Standard Violations —
Rear Yard Setback (Multi-family)

CTCAC finds 7 Multi-family units Rear Yard Setback Violations - Multl-Family (10

Violate the 10’ Rear Yard requirement [ — B ey
Cl g Squars Rd Parcel M, Black A 10.4
Clarks Crossing a1 L Sq Eidg 1 11.6
Ctarksburg Square Rd Bldg 2 17.%
Craricok Park |Parcsl A 17
Clarkshurg Squars Rd |Parcei 8 block M 10.8|
Ctarks Crossing |Parcei B 8.7
lazca note: changee to follmy, Tables provided for document chironology reference only.
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. Development Standard Violations —
~ Minimum Distance Between End Buildings
= Approved standards:
» Townhouse - 20’
. o Mini Space Between Buildi .
» Multi-Family — 30’ M Eare G n Buildings
Location Block | Lot {&l_mnm-nt
2/2s raxi to Crafistar Townhouse M s 9.6
Mistitru Yerd Space Batwean Buildings - Clarksburg Squant Rosd, MPOU /22| A | 89 211
Towahomes {20°) Manor Home to Townhousa YR 7.8
Ch‘-&%"‘”‘, ':"" Tﬁ'.:_f_..—""“:';"'"“ Maror Home to Townhouse Y] 25
s Lroesg - Manor Home to 2/2 S [BW.10 <5
O iy S st AW N Marce Homa lo SFD N A T
Clarksburg Square Road & 30 52 Mancr Home to Townhouse H | 1 18.4
Ploase note: changes v foflow. Tables provided for document chronology reference onfy.
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,  Development Standard Violations —
Accessory Buildings % Yard Coverage

= Approved standards:
» Accessory buildings must not cover more than 50% of rear
yard

= There would be many violations, except that we counted
driveway aprons — even though they are impervious surface
and do not contribute to the spaciousness of the rear yard

» We question whether the Board intended the standard to
give credit for driveway aprons within the rear yards

=« If the staff agrees with us on this point, we will do additional
calculations to provide a comprehensive violation list

October 25, 2005 Prepared by CTCAC 97

Height Violations

a CT CAC has submitted an annotated copy of
the developer’s (CPJ version) of project

height violations (Attachment 6 to the October 18, 2005
Letter)

= CTCAC agrees to the 491 number as the
correct unit count

s Multi-Family
= CPJ] finds 35 of 48 units in violation

» CTCAC finds 36 of 48 units, including Bozzuto
Bldg. #2, in violation

= CTCAC also finds increased height violation on
16 of 35 units (using CP)'s own data)
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Height Violations

» Townhomes
= CP] finds 272 of 443 units in violation
» CTCAC finds 306 of 443 units in violation

» CTCAC also finds increased height violation on
27 of the 272 units CPJ found in violation (using
CPJ’s own data)

October 25, 2005 Prepared by CTCAC 99

Height Violations

= CP] used an “average ground height” to measure
32 units, based on a consideration of units being
more than 35 from the street
alley) can and should be used for measurement if
within 35

= All units listed by CPJ to be more than 35’ from
the street are, in fact, within 35" of a street or
alley
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50



Height Violations

= Measurement methods — Terracing

» DPS policy is to give no terrace unless the terrace
is a natural element in comparison with adjacent
lots

» The Board of Appeals determined independently
that this was an appropriate guideline for defining
a terrace, as found by the Court in Siegel v
Montgomery County, Case #1321, Sept. term
2004 (May 26, 2005)

» CP] applied a terrace credit for 30 units where it
was unjustified

October 25, 2005 Prepared by CTCAC 101

Height Violations
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Front Yard Setback Violations

» Previously adjudicated
= Staff Report — 102
= CPJ-97

» CTCAC did not investigate this discrepancy

October 25, 2005 Prepared by CTCAC 103

Grandfathering of Units

a May 31, 2005 — Craftstar offers buyers under
contract the opportunity to cancel with full refund

= Builders should not be allowed to initiate construction
on anything in violation after they were on notice of
the risk of going forward

= CTCAC would like to examine the legitimacy of
contracts that builders claim establish grandfathering

rights

= Board made clear on July 7% that grandfathering
would not extend beyond building height and front
yard setback.

October 25, 2003 Prepared by CTCAC
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MPDU Violations

» Site Plan Phase 1 was approved in March, 1999
= Site Plan Phase II was approved in May, 2002

= Developer went to DHCA with a very different
phasing schedule from that approved by the
Board

October 25, 2005 Prepared by CTCAC 105

MPDU Violations

= Developer Violations (subject to DHCA
jurisdiction)
= Developer failed to enter into an agreement with
DHCA prior to May 31, 2002. All plats and permits

prior to that date ware in violation of Section 25A-

5(b).

« Developer submitted a phasing plan to DHCA
(Exhibit A) that was not based upon the previously
approved Site Plan phasing.

» In the same month (May, 2002) that the developer

presented to the Board a Phase I of 768 units, and a
Phase II of 487 units, the developer then advised DHCA

that Phase I consisted of 457 units, and invented a

MICL T HIUOG 3 W T W W A e 5=

Phase III of 356 H—"
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MPDU Violations

= Developer Violations (subject to DHCA
jurisdiction)
» Even if the DHCA phasing plan were valid, the

developer departed from Exhibit A construction
schedule without prior DHCA approval

« Davidson letter of October 11, 2005 confirms that
Newland is in violation

October 25, 2005 Prepared by CTCAC 107

MPDU Violations

" a Developer Violations (subject to DPS
jurisdiction)
» Developer sought and obtained building permits
from DPS before entering into the MPDU
agreement with DHCA (on May 31, 2002).

« In Phase 1B alone, 109 building permits were applied for
« This violates Section 25A-5(b)
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MPDU Violations

" & M-NCPPC Role
= Site Plan designates MPDU locations

= SPEA specifies that the Site Plan and Record Plats must identify all
MPDU locations (srea Exiibit B - Page 7)

. %295 Site Plan Guidelines for Projects Containing MPDUs, Guideline

"Clearly state on the record plat that the site provides MPDUs, the
location of which are shown on the site plan.

« Section 50-36(d)(2) Subdivision record plat must show the
following items, as applicable in each case:

» Section 50-36(d)(2) t -
“Any other element for inclusion on the record plat
must be authorized by law, regulation or Planning
Board Guideline.”

Qctober 25, 2005 Prepared by CTCAC 109

MPDU Violations

= Developer Violations (subject to Planning Board
jurisdiction)
= Every plat record fails to clearly state that the site provides
MPDUSs, the location of which are shown on the Site Plan
« Every record plat fails to show which lots are MPDU

locations
= Developer failed to build MPDUs in the locations as
designated on the approved Site Plan for Phase 1
» Unauthorized changes in phasing and unit types resulted
in elimination or relocation of MPDUs throughout the
Project

October 25, 2005 Prepared by CTCAC 110
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MPDU Violations

We ith th
We agree with the Board discussion du "'”'ig the

October 6" hearing, that verbal approval to change
MPDU locations is unacceptable

= Current developer plan reflects an uneven
distribution:
« Phase I =8.4%
» Phase 2 = 25.6%
» Phase 3 = 17.5%
« Geographically imbalanced:
= West Side (Town Square) - 50% greater MPDU
concentration
s MPDUs were the victims of the rocess that ignored
interrelationships of approved Plan elements as
unauthorized amendments were made

October 25, 2005 Prepared by CTCAC 111

Quality of Amenities

= Localized amenities are insuffi cient,

s S Yo e B I

unattractive and appear as an afterthought
rather than effectively designed to serve the
community.

= With multiple, unauthorized Plan changes, the
focus is on the income producing elements

AAAAA AfF Auaallirma

(Lllt: I‘\IIIU, IULCILIUII dllu IIUIIIIJ!::I Of GWeIiing
units); Quality or meaningful integration of

amenities is secondary
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Quality of Amenities

= The developer alleges that they have provided a
“significantly greater number of amenities of higher
quality than reflected on the original approved
plans.” (Newland Letter September 7, 2005 - Page 5)

= How would CTCAC, the Community, OR the Board
know? The Board was not given opportunity to
assess the changes and the public was not given an
opportunity to provide input

= CTCAC agrees with the Staff Report (Attachment 1 -
Page 7) that there are “unmistakable deficits in
recreation for almost every age group, but
particularly for teens and aduits.”
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Quality of Amenities

Right Side of Allay
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Quality of Amenities

Left Side of Alley; these are not the same utility boxes
Cctober 25, 2005 Prepared by CTCAC 115

Parking Violations

Project Plan contemplated 596 on-street spaces
r

(exception to general rule of off-street parking for
residences)

596 based upon 1,300 dwelling units with 38% muiti-
family

Deveioper map shows 35% multi-family, with 1,215
total dwelling units

Both changes predict less on-street parking

October 25, 2005 Prepared by CTCAC 116
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Parking Violations

» Phase I — 573 on-street spaces
= Phase 1A - 359
» Phase 1B -214

= Leaves 23 spaces for Phase II

= Phase II “Signature Set” — 264 on-street
spaces

October 25, 2005 Prepared by CTCAC
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Parking Violations

= 264 estimate is too low,
for Phase II:

» 132 Multi-family = 198

= 355 Single family = 710

« Total spaces 908

« Garage spaces (408)

s Other off-street _{90)
(150% estimate)

= Total on-street 410

given units proj

October 25, 2005 Prepared by CTCAC

118

59



Parking Violations

Hundreds of on-street parking spaces above initial
projection — number of on-street parking spaces
should actually be going down

Without a valid Phase II plan, we simply have an
unregulated increase in on-street parking (Where is
the waiver?)

This is worsened by the fact that many garages are
substandard for two-car garages

Further reduction of available on-street space due to
narrowed streets and fire code requirements

October 25, 2005 Prepared by CTCAC 119

Parking Issues
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Parking Issues

October 25, 2005 Prepared by CTCAC 121
1
Parking Issues
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Manor Home Amendments

Manor Homes nrlmnall ved as 9-unit

T AT 3gtR s O

dwellings (1 — Phase I; a d 4 — Phase II)
» June, 2004 and August, 2004 - Developer

| = ir £ 17,
plats and permit for 12-unit dwelli

Phases)

= Nevertheless, the Board is asked to approve a
change from 9 to 12-unit dwellings on
February 10, 2005

= WHY?!
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Manor Home Amendments

Nate: Full chronology included at Tab 10 of July 7, 2005 Hearing Packet:

Gota Action tion Detal Commenks
Octobes 17, 2004 | Méstng = M-NGPPG wih Kk Shiley mrd Amy Praiy Tpant fotr hours i | Wnn Withas i not awist with our adiorts, bul
Hothe haalal: hiootin; wih MRHCPPC contiui) B3 mmerch: kor sky Plsnt, | oica igmin ety allowerd Us 10 44niroh thrcmsph b
Michae Ma: Research, review | mwating with Nelie Meskal and than dactmel | s, Thars wes greds airfcully In locating partinant
copyiny b, e doourmenis. &x of ihin cede, we wers 31 urable i
o with rabieve els plane 3pactic b fa
whvinad or plans partinent bo ke 2/,
that Wynn Wikt should ba sblato provide | This sikstion waa dacussod af length with Michaal
41 plmm (wit height refersnces} br the Wia_ lichoal ackvied trat b wie unkamiior with

rurr W dmcimsad o ieee thal awidiionsl
Cims imnums &G Guie DUREAgs winE goig D DE bk T Ao Mgt
with lack of rws pormiverss. from Wynn, viakade the haight 1atrictone . Ha slated thet alx?
EMaacky i acoasying informetion hat ahouid ba | mey hewa made 9 Mistaks W ke plars for the
The Ben, Bozrd . bl b "
ooNaTe donlt B haighl cf the Bozzulo Theit na Rulure mintakis wett madd. He s
oorwdominkame, Diecusssd with hilchem? our refarrad Ue 10 Dougee Johnsen. advming thal we

fAndnge

ot bubles nd otihvr reconds visil from mem.

Ochodr 12, 2008 Maarting with CTCAC il ubemting hadd in Rockville (it corrienmcs
Newiand fooation on Rochisdge Drive)
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Manor Home Amendments

Aslion Astien Detall Commants
Esmal 1o Kim Amexrosa, Emall fram Any Presley 10 Kan Ambross, {Emaa sitachad )
Nerwtand Eraning her for hosting the mestng batwean
Newdand and CTCAG
Octoor 13, 2004 Emai 0 Nate Maakal Emall fom Amy Fresiey to Meia narkng hor | {EmaA atnched. )
for hat e and assistancs, and ior her refecral
3o WEchel s
Qciober 13, 2004 EAail 10 Mchiel Wa Email by Amy Praaley 1 Michas Ma confiming | (Emel atiached.)
istuon dincuased with him on Ociobar 11, 2004
Exttrple fiom emek:

- We mpprectatn your wilinguess 0 1oviow
oxlatng sk plans K dekmiing compEance
wiih the Master Plan and Project Plan
puidatings. We wel alsa ba further
Taviawing e issues wer discussad rataties.

resicential, comaercial and arnenity

focations”

W wars Lnabie 10 1ind & copy of ha
Approwod wii phn contalning the Sozano
condominium we discuased, and Wynn wak
only able 10 adviae us thal sha confirmed
with the developer that il was 4 slories...”

- "Wa appreciats your offar I totiow up on
e 4 paciic hvgr sl 1eiatve 10 the 3-
whoryH5' height kmiialion Cleerly designaled
within the Proiect Plan Guidsinos va. o
Bozrok

¥
H
i
1
i
H
g
i

Dougia Johnan 0 GiscUsk tul conoems
i ot 2000 SRFcrCanIsnt
casislance.” - —

- Approciaie your Adhas investigabon ©
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Manor Home Amendments

Wbowting with CTCAC and M-
NCPRG

Date Action Action Detalt GCommants

Ocicber 29, 2004 | CIGAC meating Westing fuid ¢ the home ol Kim Shilay & Ray aise Iockudod e rwed! Tor mars reiad, betim
dacims design aplons of space, and of propossd
snd preoars rewidentisl units. [Meeti) Agends atiaches )

November 5. 2005 Dw-mbuudanmwuﬁymlmml

Puposs of meeting wee ¥ rvview and e
cata e cptind pekvecied by ans
rel

iy,
Toolage and sizs of grocary Opon ke

r-un.arhuurp sk, Meatng aterdest

Cartar, Nellle Mavkal, Michas!
M-snfm ‘ard Wyrm Withana fron M-
NCPPC: Kim Shilay, Cacol Smith, Tim Dasrom,
Niran Hagds, Ly Fantis, and Ticl Lavde of
CTCAC: 4 Kative Hulley of CCA

mioving ibrary rom the (own aquan rasn b be
re ares eas suogeetsd by M ACVPC 1a &

Howamnbe &, 2006

Trmil 1o Wy Vi Rmrm

Emah o' yrn Witharw rom Amy Prestey an
behatf of tha CTGAC. confimred tha

atWyrm's
of bukings o question as

accaptable and
raquesied action regarding buikdinge in violaion.

{Emall attached.)

Excarpis hom eer:

.- dkabod To heer Bt you wouid stiemot
poRiBoN the buikling in quesion s sccoptabls
based on a “four siory” haight Imitalion, whan the
Project Plan Gusdolines speciicaly defna the harght
Rerukaton as 45" for renilentiol, Wa certznly
axpociad that M-NCPRC woukd nal only be aware of
e Cuiainas, but would dCigeny Bnsure
mghRrenca 1 such ”

“The CTCAC unanimolsdy agroee
hrummm-m nhpmilﬂﬂlﬂ
guileNnas k] bir witonsd 10 comply”

“We st #ao have asaurance frot M-NCPPG that
wxtng approved ke plans that are i violetion of
mnmmlnu( mdm)wﬂl

ridilldnﬂhhdmhpﬂ Fu’lh' would

whtmnhﬁwtnmvﬁlhwh
wrkge adharence o e

pmp:whnnudm -M&duq- The CTCAC

Pumnwiuuufmmplmbrr—dqun-
ey viplaticne.
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Dal Acthon Action Dwtall
Novernber 8, 2004 Lsttor to Kim Ambross, mnmmmmncm Luotr | Excemis from lnfer
Newiand Comeniiss rmyjnrms kb oplions i oL masbng of Auguat 20, 2004  the st of the
Mwwnho&umm neight of tha exwting condaminiurs with risknbece
meating. Lacher aiso Amphasized thel e 45 havght remtricEinn in e pproved
m_mmmw Plnn Wi FBIRAT, 84 WL U8 kg of e proposed
tws v b iniuma. Crves tha
tan] o manihe, while we s rapantadly sied,
{Lubier sitachad ) o OV Dl S vk OF
w.nwuuummmdm-'mhmy
oo
il anckor subconirackors ©
=Ty SO et Ul S Tiscuoty] Yaney YA Letmieh T
lonce 1% o conclude that there coud bo a problem.
Wits raspact Fo our sarious conosm with 1he
eyt we want L sboss. ogn et e Renda on
heighiz, aa approved n e prosa. e
1a Chipear 50 of |
o Project Plan st ba mat Should tnaee
wpectfiad ba skossced in tha construdion to
by it would oone ke & viokdion which (] would
riquies rececia action weh relwence
Irewst you mnd pour Fubconinecion thet such Smin
will b abided by in sl curmenl ana Ature
Oemamopmes o Y Gkt Town Certe ™
Movambar 78, 2004 | Emall o Wymn Witthars. EMDWymwu'-lmlMyPi-l-run Exobpt from smed:
el of the CTGAG. Ema condma “Wa TereanT e back from your offic yl
cmmr—.upam-umlunmm ragueing the nclion pin for
ragarcng the action plan for heighl voletions, | discttsed et the meseting wiih the C TCAC and your
odam o1 Hovaenbar 5. W would vk 0 hiow
(Emunl aitachod § acfionm the ki-NCPPG i plnning
1o take, W woukd s ke 1o know whather the
cmmnbmwmn
mmmmmmm»
-
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Manor Home Amendments

Tanusry 10, 2005 | Mawiing wth Derick Beriags, W~
NCPPC Chairman

E rom Agenda
“Hi. Haight Yiciation Discurasion
- Maske Pian
Plan
- Monigamany County Cotes
- gmPho
- S Plan Enforcamant Agnarit’

“. Tra fest and only agpearance of thi alleced deta

Impkore (vl

10 the developer, Exorph fram Documentufon tabla

Commitiss preparsd & Tabés (Clarfaburg Town | bl #mong M-NCPPC docisnenlation i within
- Wynn's Sl Oginjon/Site Plan Reviaw 1

0 Halght Reaincions] ki (acuseion with Bubriting & re cints Bbie, Wynn s

Derick. {Noke: At Ew i

meeling wih Derick, e Commitiea jsi

o “Findings™ approved
by the Planning Board in tha final Provect Plan, Har
subminslon 0 the Plannkig Bowd could be viewad

T nct yat bormalty beat. .\:WII.!I
Iotins ko e Meating whh Darick kor ) | could b viewsd

mmumm uppmuhwm
Commitiss discusved of inferectom with | the developer's desies.”
M-NCPPC sialt. mequesing Tl Derick inka a
closas ook wt tha lsuss wd viokshons. ﬂnmlndlbbgalmudmmu:l
achinsd tmd. From hs agal pempacvs. The | the concftion for devetopmiant of HAKZ urder e
cuse could ba effectively arpuad wilher wary. a\unnrad-m 5005 riires
He aiwo advised hat a lornal “vioktion heaing” | heighl 3pecificaton, im well an sspursncs hiat

VTR wach &
Dhawick naoeshed Ut U

K writian nelpcrue ki e December 30, 2004
Itiur | Bom wubmitd

b attached ]

Jenuany 11, 2005 Eall & Darick Bavinge, Jobn

umnmnlnmmwmmvm

{(Emadl attachad }
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Manor Home Amendments

January 26, 2006 EmadiLstters io Chasman

Darich Berlage {contruad]

(Emall and Letters sttached.}

Exrom from Laiar (conbredy.

“Via s pactiuly raouser a 1N Board hasting on e
noos’

W woukd (R the Bosrd 1o contkior the latier as

o
mmmnmnmmnmuum
no recoursa.”

1nll|—flihmdwdomﬂfmll

takon Imadialely. Schadulng of 2 heanng dove
pncrnFlbnnrr tu‘wivneg—nyawmum

lmﬁvaKnlm'LMm
Embedded Commens
Ad of ihia i, Uumuh.u‘lufnwa
e piany for
question, nor did X mdhm’mnﬂﬂf
mw‘msﬁoﬂmmdkmm e

roiriaved i 0 perzonal saxista'ico of Rma
Kraanow. The Cammiree, i time of oroparstion of
the roeponss t the Deoamber 30, 2004 lettor from

by
the caion of “4 slorws” wT contaired within the
Project Pler: Date Sumimary.
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Manor Home Amendments

= January, 2005 - Height Threshold Violation Hearing
scheduled for March 17, 2005

= February 1, 2005 — Meeting with CPJ and Bozzuto to
review “proposed” Manor Home changes

= February 10, 2005 — Manor Home Hearing
= Staff Report - Developer Proposal:

» “The proposal will enlarge the footprint and unit count of five
multi-famity buildings within phase one and two. The units
were originally approved as S-unit, three-story buildings... The
amendment is to create two 11-unit buildings and three 12-unit
buildings, all three stories.”
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Manor Home Amendments

= What were they trying t

A | v

» Could it be that there was another agenda?
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Manor Home Amendments
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